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Honorable Richard J. Sullivan 
United States District Judge 

United States District Court, Southern District of New York 
40 Foley Square, Courtroom 905 
New York, NY 10007 

Re: Johnson v. National Football League Players Association, et ah. Case No. 1:17- 

cv-05131-RJS 

Dear Judge Sullivan: 

Defendant National Football League Players Association (“NFLPA” or “Union”) responds 
to Plaintiff David Lane Johnson’s pre-motion letter regarding his intention to file a motion to seek 
discovery under Federal Rule of Civil Procedure 56(d). ECF No. 141 (the “Letter”). Johnson has 
already forced the NFLPA to file a needless summary judgment motion after the NFLPA 
voluntarily provided Johnson with all of the possible relief—documents—that he could arguably 
be entitled to under his LMRDA claim, rendering it moot. Now, Johnson seeks to force the NFLPA 
(and the Court) to needlessly litigate the question of opening discovery even though the Court has 
already decided that very question in the negative. Johnson’s renewed request for discovery—that 
has nothing to do with his lone claim—should be denied. 

First, Johnson concedes that this Court has already “denied Johnson’s requests and 
otherwise stayed all discovery.” Letter at 2; see also id. at 1. Specifically, the Court found that 
“discovery is not appropriate” because Johnson’s remaining LMRDA claim “turns on the question 
of whether the NFLPA’s October 16 document production has mooted the claim.” Order (Oct. 23, 
2018), ECF No. 131 (“October 23 Order”) at 1. This should be the end of the matter. 

Second, Johnson’s proposed motion relies on distorting the scope of his own LMRDA 
claim. Johnson argues that the LMRDA claim in his First Amended Complaint (“FAC”) concerns 
not only the NFLPA’s alleged failure to provide a complete copy of the 2015 Performance- 
Enhancing Substances Policy (the “2015 Policy”), but “additional claims against the NFLPA for 
‘disciplining] or retaliating] against Johnson for asserting his rights under the LMRDA’... under 
29 U.S.C. §§ 411, 412, and 609.” Letter at 1. By making this argument, it is Johnson—not the 
NFLPA—who seeks to “rewrite” the FAC. Id. The Court previously addressed the scope of 
Johnson’s LMRDA claim, describing it only as “alleging that the NFLPA violated [Section 104] 
by refusing to provide, upon request, a copy of the full operative collective bargaining agreement.” 
Order (Oct. 3, 2018), ECF No. 125 (“Dismissal Order”) at 16. To be sure, the FAC does contain 
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allegations about retaliation. But, as the Court recognized, the retaliation allegations were part of 
Johnson’s duty of fair representation claim and were dismissed. Id. at 15-16. 1 

Third, in his effort to justify a renewed motion for discovery, Johnson asserts that 
“[qjuestions of fact” exist as to “why” the NFLPA (allegedly) “retaliated” against him and “why” 
the NFLPA (allegedly) refused to provide him with certain documents. Letter at 2 (emphases 
added). But the only remaining question in this litigation is “whether the NFLPA’s October 16 
production has mooted [Johnson’s LMRDA claim].” October 23 Order at 1 (emphasis added). 
Johnson’s “[qjuestions of fact” are thus irrelevant because the retaliation claim has been dismissed 
as part of Johnson’s duty of fair representation claim, and the issue of “why” 2015 Policy 
documents were supposedly not provided has nothing to do with Johnson’s LMRDA claim or the 
summary judgment motion that the NFLPA filed based on mootness. 

Further, Johnson does not so much as muster an attempt to explain why the NFLPA 
would—at this stage of the case—hold back any documents Johnson could potentially be entitled 
to under the LMRDA. Indeed, the discovery he seeks is exponentially broader than the maximum 
relief he could obtain, 2 so the NFLPA’s only rational, plausible incentive was to produce a 
complete copy of the 2015 Policy and moot Johnson’s claim, which it did on October 16. 
However, anticipating Johnson’s insatiable appetite for litigation, the NFLPA also produced a 
declaration from its labor counsel attesting that he is not aware of any additional documents 
relating to the 2015 Policy that the NFLPA should have produced. ECFNo. 138. On cue, Johnson 
nonetheless seeks to manufacture phantom disputes about: (1) a 2014 amendment concerning the 
retirement of the Chief Forensic Toxicologist which the NFLPA produced twice, and by its terms 
applied on a going-forward basis; 3 (2) the UCLA laboratory’s collection procedures and protocols 


1 As one further illustration of Johnson’s attempt to rewrite the FAC, in his letter, he invokes 
sections 411, 412, and 609 of the LMRDA. See Letter at 1. But Johnson never previously 
mentioned any of these LMRDA provisions in any of his complaints or the many briefs he filed 
concerning his LMRDA claim. Moreover, none of these provisions is relevant here. Section 
411(a) protects due process, voting, and freedom of speech and assembly rights—issues Johnson 
never raised. Section 411(b) requires that a union’s bylaws be consistent with the LMRDA—an 
issue Johnson never raised. Section 609 protects a member of a labor organization from 
“discipline” (i.e., a fine, suspension, or expulsion) for exercising a right under the LMRDA—but 
the NFLPA never disciplined Johnson. See Breininger v. Sheet Metal Workers Int 7 Ass ’n Local 
Union No. 6, 493 U.S. 67, 91 (1989) (“discipline” under Sections 411 and 609 means “punishment 
authorized by the union as a collective entity to enforce its rules”). And Section 412 merely confers 
standing. 

2 Johnson’s request for far-reaching, burdensome discovery is not only irrelevant but additionally 

violates the Federal Rules because it is not even plausibly “proportional to the needs of the case.” 


Fed. R. Civ. P. 26(b)(1); see also Winfield v. City of New York, No. 15CV05236LTSKHP, 2018 
WL 1631336, at *4 (S.D.N.Y. Mar. 29, 2018). 

3 ECF No. 113-9; Exhibit A-7 to Declaration of David L. Greenspan, ECF No. 137-7. 
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which, by definition, are not collectively-bargained and thus are not subject to the LMRDA; 4 (3) 
an imaginary side agreement regarding the two-year testing period which the arbitration record 
demonstrates does not exist; 5 and (4) Johnson’s relentless claim that the NFL and NFLPA modified 
the 2015 Policy to provide for two (instead of three) arbitrators despite undisputed evidence that 
there are now in fact three arbitrators. 6 Non-existent and irrelevant “factual issues” are not a basis 
to open discovery (or to deny summary judgment). 

Finally, the Court should also reject Johnson’s request for discovery for a wholly 
independent reason: in light of the Dismissal Order, judgment may be entered against Johnson’s 
LMRDA claim purely as a matter of law. Specifically, the Court held that, even taking Johnson’s 
complaint allegations as true, he “fails to draw any causal link between the NFLPA’s failure to 
provide him with these documents and the arbitral outcome.” Dismissal Order at 15. All of 
Johnson’s alleged injuries— e.g., lost wages and contractual penalties—flow from the adverse 
Arbitral Award. There is thus no cognizable harm from the NFLPA’s alleged failure to provide 
him with documents and a technical violation of the LMRDA alone would not confer standing. 7 

For all of these reasons, Johnson should not be permitted to file his requested discovery 
motion, which is inconsistent with the procedural posture and remaining claim in this case. 

Respectfully submitted, 

/s/ Jeffrey L. Kessler 

Jeffrey L. Kessler 


4 In fact, Arbitrator Carter denied Johnson’s request to compel the NFL to produce a copy of the 
laboratory protocols because he found they were not needed to resolve Johnson’s claims. Arb. 
Award ^ 6.36-6.42, ECF No. 39-2. 

5 Arb. Award 6.15-6.20, ECF No. 39-2; Arb. Hr’g Tr. 170:4-171:20, ECF No. 3-10. 

6 The NFLPA also produced a declaration from its Associate General Counsel that there were no 
“oral” modifications to the 2015 Policy (ECF No. 139), but the overriding fact is that the CBA 
expressly prohibits oral modifications. See CBA, Art. 70, § 9, ECF No. 137-10. This is not at 
odds with the NFL and NFLPA’s agreement that two arbitrators proved to be sufficient at the time 
of Johnson’s arbitration; this did not amend the 2015 Policy, as evidenced by the parties’ eventual 
2016 hiring of the third arbitrator under the Policy. See ECF No. 113-6; see also, e.g., NFLMC’s 
Position Statement, Pennel v. NFLPA et al., Case No. 5:16-cv-02889-JRA (N.D. Ohio Nov. 30, 
2016), ECF No. 5 at 4 (“the Management Council and the NFLPA ha[d] agreed, in conjunction 
with the Notice Arbitrator, that a pool of two arbitrators would be sufficient”). 

7 Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547-49 (2016), as revised (May 24, 2016). The NFLPA 
acknowledges the Court’s statement that Johnson “must merely allege facts demonstrating that he 
was injured by conduct attributable to the NFLPA” in order to establish standing (Dismissal Order 
at 8), but respectfully submits that the Court’s finding that there was not “any causal link” between 
the alleged failure to produce documents and some injury {id. at 15), coupled with the Court 
confirming the Arbitral Award, now establishes that Johnson lacks standing under the Court’s test. 



